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::  IN     THE   COURT    OF   THE   SESSIONS   JUDGE, NALBARI ::                                           

                                    Criminal Revision No.40/2017 

                                    Present : Mrs. S. Begum, 
                                                   Sessions Judge, 
                                                   Nalbari.   
 
From the order dated 31/05/17 passed by learned Addl. Chief Judicial Magistrate, 
Nalbari in connection with Misc case No. 151/16 u/s-125 CrPC. 
 
                                    Sri Ghanashyam Baishya. 
                                    S/O-Late. Maheswar Baishya. 
                                    Vill- Tarmatha. 
                                    P.O- Arikuchi. 
                                    Dist- Nalbari (Assam)……..Revisionist/2nd party. 
                                            - Vs-   
                                    Smt. Deepa Das. 
                                    D/O- Late Bipin Ch. Das. 
                                    Vill-  Dowak 
                                    P.O-  Dowak. 
                                    P.S-  Rangia. 
                                    Dist- Nalbari(Assam)………Respondent/1st party. 
 
This revision petition having been finally heard on 27/07/18 in presence of 
                           Advocate for the petitioner  :   Mr. A. Mazid. 
                           Advocate of the O.P             :   Mr. R. Sarma. 
                           Date of hearing                    :   27/07/2018. 
                           Date of judgment                 :   24/08/2018.       
                            

J U D G M E N T 

 

 The instant revision arises out of a petition filed u/s-397/399 of the CrPC by 

revisionist Ghanashyam Baishya for modification of the judgment and order dated 

31/05/17 passed by learned Addl. C.J.M.,Nalbari in Misc Case No.151/16 u/s-125 

CrPC whereby the learned Addl. C.J.M.,Nalbari granted monthly maintenance 

allowance of Rs.2000/- to the 1st party and Rs.1000/- to her minor youngest 

daughter. 

 

2 The gist of the maintenance case is that, the 1st party Smt. Deepa Das got 

married with 2nd party Ghanashyam Baishya as per Hindu rites and rituals and since 

after their marriage they started to lead their conjugal life as husband and wife at 

the house of 2nd party. Out of their marriage wed lock two daughters were born to 

the 1st party. It is contended that the 2nd party was unhappy as their second child 

was also a daughter and so she was subjected to mental and physical torture and on 
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1/9/16 she was chased out from her matrimonial house with the younger daughter 

as the result of which she had no other alternative but to take shelter at her parents 

house and ultimately filed a criminal case against the 2nd party. It is stated that since 

after taking shelter at her parents house, the 2nd party did not keep any contact 

with the 1st party and did not take any step for bringing back the 1st party and the 

younger daughter to his house. The 1st party has faced great hardship as the 2nd 

party in spite of having sufficient means failed to maintain her as well as the 

youngest child.    

  

3. The 2nd party resisted the claim of the 1st party by filing written statement 

denying all the allegations leveled against him by the 1st party. It is contended by the 

2nd party  that 1st party often quarreled with the 2nd party and never listen to him 

and elders of the house. The 1st party used to quarrel with the other family members 

of his house and behaved rudely with them. It is submitted that he as a 'Mohari' 

under contractor in Bongaigaon Refinery earns only 6000/- to 7000/- per month. It is 

also stated that though he brought the 1st party to Bongaigaon there also 1st party 

quarreled with the neighbours. It is submitted that the 1st party left her matrimonial 

house willingly on 31/08/16 and though 2nd party tried his best to bring her back to 

the matrimonial house yet all his efforts went in vain. 

   

4. The learned trial court after recording the evidence of the witnesses 

produced by both the sides and after hearing the argument forwarded by learned 

counsel for both the sides passed the maintenance order as discussed earlier. 

 

5. Being  highly aggrieved with the judgment and order passed by the learned 

trial court the revision has been preferred on the ground that the learned trial court 

did not appreciate the evidence on record in its proper perspective and came to an 

erroneous finding. It is submitted that the learned trial court did not apply judicious 

mind while passing the judgment and order and that the learned trial court 

committed grave error in law and facts. It is also stated that the learned trial court 

did not consider the fact that 2nd party is a “Mohari” under private contractor and 

earns only Rs.6000/- to 7000/- per month. It is also submitted that the 1st party is 

running a Beauty Parlour and has sufficient earning and is not entitled for any 

maintenance. The judgment of the learned trial court is agitated also on the ground 

that learned trial court while passing the order of maintenance did not consider that 
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the petitioner has to maintain his old ailing mother and elder daughter who stay at 

his house. The quantum of maintenance is also claimed to be excessive. On the 

other hand, the learned counsel for the opposite party,  i.e the 1st party of the 

revision case argued supporting the judgment passed by learned trial court. 

 

6. In the instant case, the marriage between the parties and paternity of the 

child is admitted by the 2nd party. The 2nd party alleged that 1st party is not entitled 

for getting the maintenance as she herself left the company of the 2nd 

party/revisionist without any reason. However, the 1st party in her maintenance 

petition as well as in her evidence reiterated that she was subjected to physical and 

mental torture from the side of the 2nd party on account of dowry demand. However, 

she continued to lead the conjugal life bearing all the torture. It is disclosed that her 

1st child was a girl child and as she gave birth to another girl child, so torture upon 

her increased and ultimately on 1/9/16 the 2nd party chased her from the 

matrimonial house after assaulting her along with her youngest daughter. Ejahar was 

filed by her and ultimately she had to take shelter at her parents house. 

 

7. The above evidence of the 1st party couldnot be shaked by the other side in 

spite of thorough cross-examination. Nothing could be elicited by the other side to 

dislodge the evidence of the 1st party. Nothing is found why a married woman having 

two minor child would shatter her marital life by brining  false allegation against her 

husband. No mother will deprive her minor child from the care and protection of the 

father by leaving the matrimonial house without any reason. Apart from this her 

evidence relating to lodging an ejahar at Nalbari PS for physical torture caused upon 

her by the 2nd party on 1/9/16 was nowhere denied by the 2nd party during her 

cross-examination. Non denial of the above fact tantamount to admission. The fact 

that she lodged ejahar for the torture by the 2nd party on 1/9/16 brings credence to 

her testimony. Record shows that the 1st party stayed almost for 12 years with the 

2nd party in spite of physical torture caused upon her by the husband in demand of 

dowry and ultimately when the torture came to an extreme point and her life  

became insecured with her husband due to physical torture caused upon her and as 

she was chased from her matrimonial house by the 2nd party, so she was compelled 

to take shelter at her parental house. As there is physical and mental torture from 

the side of the 2nd party so there was just ground on the part of the 1st party to live 

separately from the 2nd party. 
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8. The independent witness PW-2 Gita Devi corroborated the evidence of the 1st 

party by disclosing that on one occasion while she visited the parental house of the 

1st party then she noticed injury on the person of the 1st party and on inquiry, 1st 

party revealed before her that she was assaulted by her husband and brother-in-law. 

It is also stated by this witness that she could know from the 1st party that for 

demand of dowry and as 1st party could not give birth to a male child so she was 

chased by the 2nd party from his house.  It is established by the 1st party that due to 

physical and mental torture from the side of the 2nd party she had to stay at her 

parents house. 1st party has established that there is just ground on the part of the 

1st party to live separately from the 2nd party. 

 

9. The 2nd party though claimed that the 1st party is a quarrel some lady and she 

frequently quarreled with him and his mother and brother and also with the 

neighbours while she stayed at Bongaigaon with the 2nd party, yet he could not 

establish the said fact by adducing any supportive evidence. Though the 2nd party 

claimed that he attempted to to bring back the 1st party to the matrimonial house 

but the 1st party refused, yet he failed to establish the said fact by adducing any 

supportive evidence in this regard. 

 

10. The 1st party in her evidence clearly stated that during her stay at her 

parental house, the 2nd party did not keep any contact with her and also did not 

provide any maintenance to her. It is also testified that she has no income source of 

her own and though her husband is a contractor at Bongaigaon Refinery and earns 

huge amount as contractor yet he did not provide a single furthing to her and her 

minor youngest child. The 2nd party could not show anything that he provided any 

maintenance to the 1st party and her youngest child during their stay at the parental 

house of the 1st party. The 1st party during her evidence testified that 2nd party earns 

an amount of Rs.1,00,000/- per month as a contractor at Bongaigaon Refinery. 

However, the 1st party could not show any documentary evidence regarding the 

income of the 1st party. The 2nd party in his evidence as well as in his written 

statement claimed that he earns only an amount of Rs. 6000/- to 7000/- per month 

working as a “Mohari” under contractor at Bongaigaon Refinery. However, his cross-

examination shows that since  last 22 years he has been working at Bongaigaon as 

“Mohari” under contractor. As a experienced “Mohari” who has been working since 
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last 22 years under the contractor at Bongaigaon Refinery he definitely earns a 

handsome amount monthly. He has failed to submit any documents or salary slip to 

show that he earns only Rs.6000/- to 7000/- per month. He could not escape from 

his liability to maintain his wife and minor child on the pretext that he is getting 

monthly only Rs.6000/- to 7000/-. As an able bodied man 2nd party must have the 

means to maintain his wife and child. A person who has capacity to earn cannot 

escape from his liability from maintaining his wife and child who has no earning 

source of their own. Though the 2nd party has liability to maintain his mother and his 

eldest daughter, yet he cannot avoid his liability to maintain his wife and the child 

who is a minor girl and who was chased by him from his house without any fault. 

 

12. The learned trial court has rightly held that 1st party is entitled for 

maintenance. 

 

13. Considering the price hike of every essential commodities in the present day 

market and considering the fact of healthy upbringing of the child and her future 

need for education and also considering the fact that 2nd party earns a handsome 

amount from his job as a “Mohari”, I have come to the conclusion that the 

maintenance allowance granted by the learned trial court is just and appropriate. 

 

14. The judgment and order passed by the learned trial court does not require 

any interference from this revisional court. 

 

15. The revision is dismissed on contest without cost. 

 

 Send back the LCR to the learned court below with copy of this judgment 

passed by this court. 

 

 Given under my hand and the seal of this court on this the 24th   day of  

August/2018. 

 

 Dictated and corrected by me                            Sessions Judge, 

                                                                                            Nalbari. 

                  Sessions Judge, 

                        Nalbari. 
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D. Roy. 


